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URGENT 
JUDICIAL REVIEW PRE-ACTION LETTER 

 
Dear Sir/Madam 
 
Client (and proposed Claimant):  Kusai Rahal 
Incident date:    12 April 2020 
ACRO Reference:    ACRO CV19 04807 
Fixed Penalty Notice issued:  26 May 2020 
 

1. We act for Kusai Rahal (“our client”) in relation to the decision to issue him with a Fixed 
Penalty Notice (FPN) on 26 May 2020 in respect of an incident at Clifford Road on 12 April 
2020. This matter may give rise to judicial review proceedings. Accordingly, we are writing 
this letter to provide you with an opportunity to respond to the relevant issues outlined 
herein and to withdraw the FPN.  
 

2. Whilst it is hoped that litigation can be avoided, this letter should be treated as a formal 
letter before claim in accordance with the pre-action protocol for judicial review contained in 
the Civil Procedure Rules 1998.  If we do not receive a substantive response from you by 
29 June 2020 we reserve the right to commence immediate judicial review proceedings 
against you without further notice. 

 
3. We hope that the illegality of issuing the FPN will be accepted and that a judicial review 

challenge in this claim will be unnecessary. This would avoid further upset and distress to 
our client and limit time and costs incurred by either party. 

 
A.  Our Client / Proposed Claimant  

 
4. We act for the above named who can be contacted through this office. 

 
B. Proposed Defendant / Interested Parties  

 
5. Should proceedings become necessary, the proposed Defendant is the Commissioner of 

Police of the Metropolis. There are no proposed interested parties.  
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C. The details of our client/proposed Claimant legal advisers 
 

6. Our client is represented by Ms. Sarah Flanagan of Hodge Jones and Allen Solicitors and 
can be contacted at the address at the head of this letter, quoting our reference set out 
above.  

 
D. Details of the matter being challenged 

 
7. This is a challenge to the decision of the Metropolitan police to issue our client with an FPN 

(“the decision”) on 26 of May 2020 as a result of his actions on 12 of April 2020. 
 
E. The Issues 

 
i. The Factual Background 

 
8. Our client is employed as the Head of Community Support at the 4Front Project. The 

4Front Project is a community organisation which supports young people who have 
experiences of violence and/or the criminal justice system to create change in their own 
lives, communities and society. They advocate for racial justice and a holistic approach to 
peacebuilding which centres on healing and transformative justice. They provide support to 
disadvantaged and disenfranchised young people (and in particular young black people) 
who have been the victims of violence, both within the community and as a result of racism 
and discrimination within the criminal justice system. Their website can be found here: 
https://www.4frontproject.org  

 
9. In his role as Head of Community Support, our client oversees the individual and group 

services which are provided in the community, educational and criminal justice settings. Mr 
Rahal manages a team of three Youth Support Workers who provide emotional support to 
enable 4Front Project members to process trauma, grief and stress in response to violence, 
bereavement, arrest or imprisonment. In addition, they provide advocacy support to enable 
young people and their families to understand their rights, which includes the provision of 
an appropriate adult service, the monitoring of interactions with the police, and emotional 
support during legal proceedings. 

 
10. Given the frontline crisis support that the project provides, including support in the context 

of policing and criminal justice issues, the 4Front Project and our client’s team in particular, 
fall within the Government’s guidance on ‘critical workers’ (widely referred to as ‘key 
workers’) which includes “charities and workers delivering key frontline services”. Pursuant 
to this guidance, the 4Front Project advised their staff that they should consider themselves 
to be key workers.  

 
11. On 12 April 2020 our client received a distressed call from a young person advising him 

that one of the other young people he has closely supported since 2018 (hereinafter 
referred to as “Z”) had been stopped by police whilst visiting a friend’s grave and was in the 
process of being arrested by the Territorial Support Group of the Metropolitan police (‘the 
police”) on suspicion of an offence of possessing drugs - which he denied. The 4Front 
Project has been supporting Z since 2016. Z asked that his youth worker be contacted, and 
although police (for reasons unknown) refused to allow this, other young persons present 
called the 4Front Project on his behalf as Z was being arrested and handcuffed and placed 
in a police van.  

 
12. In response to this request for crisis support, our client drove to the scene in order to assist 

Z. Our client believed that Z was 17 years’ old and so was attending as an appropriate adult 
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as well as to provide support to Z either at the scene or, if necessary, at a police station. It 
appears that the situation was confused and urgent when Mr. Rahal left where he was 
living. 

 
13. On arrival, our client spoke to officers and gave his name and identified himself as a key 

worker and a staff member at the 4Front Project; attending in respect of the young person 
that they had arrested. Our client was wearing a 4Front Project uniform T-shirt bearing a 
large and visible 4Front Project logo. He also was wearing a lanyard around his neck 
displaying his ID card with his name, job title and contact details for the 4Front Project. Our 
client also indicated his belief that Z was 17 years’ old. Police informed him that Z’s 18th 
birthday was that day. 

 
14. Following an exchange with officers in which officers requested details of our client’s driving 

license and date of birth police proceeded to arrest him under the Road Traffic Act for 
declining to provide these details. He was immediately handcuffed behind his back, and 
video evidence shows four officers closely surrounding our client whilst handcuffs are 
tightened. He does not appear to offer any resistance and no reasons were given as to why 
handcuffs were necessary. The police action occurred in a public place in full view of 
members of the public and the young people he was supposed to be in a position to assist 
– and who had turned to him for help. 

 
15. Our Client was taken into a police van. Once inside, police did not pursue the matter for 

which he had been arrested. Rather, whilst still under arrest for the alleged Road Traffic 
Offence he was told that he would receive a notice in the post “with regards to breaching 
the Covid Regulations because you are not in one of the 4 essential reasons for being out”.  

 
16. Subsequently our client received a Fixed Penalty Notice (“FPN”) dated 26 May 2020. It 

states that he was found to be in contravention of the Health Protection (Coronavirus 
Restrictions) (England) Regulations 2020 (“the Regulations”) on the basis that he 
“Contravene (sic) the requirement as to restriction of movement during emergency period… 
the particular circumstances relating to the contravention of the regulation are as follows; 
Attended in the belief he was needed as a keyworker for a youth at an already illegal 
gathering of youths.” (emphasis added). 
 
 

ii. Legal Framework 
 

17. The Regulations comprise secondary legislation under the Public Health (Control of 
Disease) Act 1984 and were introduced, without going through Parliament, under its 
emergency procedure (section 45R). http://www.legislation.gov.uk/uksi/2020/350/. They 
came into force on 26 March and must be reviewed within every 21 days (Regulation 3(2)). 
Amendments were made on the 22 April 2020, 13 of May 2020 and 1 of June 2020.  

 
18. The Regulations are not in law to engage with public order, but are for “preventing, 

protecting against, controlling or providing a public health response to the incidence or 
spread of infection or contamination” (Section 45C(1) of the 1984 Act.) 

 
19. At the relevant time, the police had power to issue an FPN under the Regulations where 

they reasonably believe that a person has committed an offence under the Regulations. 
Regulation 10 sets out that:  
“an authorised person may issue a fixed penalty notice to anyone that the authorised 
person reasonably believes has committed an offence under these Regulations.”  
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20. Regulation 9 creates a criminal offence for the contravention of Regulation 6. The alleged 

offence in respect of which the Claimant was been issued with an FPN appears to be a 
breach of Regulation 6(1) which, at that time, prohibited leaving the place where a person is 
living “without reasonable excuse”. Regulation 6 (2) set out a non-exhaustive list of 
reasonable excuses. The relevant parts of Regulation 6 are as follows: 

 
(1) During the emergency period, no person may leave the place where they are living, 

without reasonable excuse. 
………. 

(2) For the purposes of paragraph (1), a reasonable excuse includes the need – 
(f)  to travel for the purposes of work, or to provide voluntary charitable 

services, where is it not reasonably possible for that person to work, or to 
provide those services, from the place where they are living. 

 
21. It is a specific listed reasonable excuse under Regulation 6(2) for a person to leave where 

they are living in order to undertake a function of their work, where that cannot reasonably 
be done at home. 
 
 

iii. The illegality 
 

22. The issuing of the FPN was unlawful and irrational in that: 
 

a.  the FPN was issued without any legal basis for doing so; 
b. the decision purported to enforce government guidance rather than the relevant law; 
c. the decision failed to follow police guidance as to appropriate strategies of 

enforcement, namely as a last resort  
 

23. Further to the breach of s.6 of the Human Rights Act 1998, the decision is a breach of the 
Claimant’s rights under Article 2 of Protocol 4 (protecting freedom of movement), Article 8 
and Article 11, of the ECHR. It is ultra vires Part 11A of the Public Health (Control of 
Disease) Act 1984. Addressing each area in turn: 

 
Reasonable Excuse 
 

24. When our client left his home in response to a call for emergency support on 12 April 2020, 
he was acting in the course of his work, which could not reasonably have been done from 
his home. This must have been clear to officers (or at least should have been) including for 
the following reasons: 
 
a. Our client explained to police he was from the 4Front Project attending in support of 

a young person they had arrested;  
b.  Our client was wearing a work T-shirt; 
c. Our client was wearing and displayed his ID badge with his job title;  
d. Our client repeatedly told the police that he was acting as a “key worker”; 
e. Z had previously told police that he wanted his youth worker present. The police 

were present when the call was made to the 4Front Project requesting assistance 
for Z, and therefore on notice that Z’s youth worker was attending;  

f. Working with young people, particularly from the BAME community, who are on the 
street and responding to a call from Z /Z’s friends, distressed at the arrest, is not 
work which could be undertaken from home. The entire nature of our client’s role 
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was to be present to provide support and safeguard the rights and interests of the 
young person in a crisis situation; including following arrest by police.  

g. Our client had left home in accordance with his work in the belief that Z was 17 
years’ old and required an appropriate adult as a matter of law.  

 
25. We note that, during the incident our client made repeated reference to the fact that he was 

acting as a ‘key worker’. Whilst, this status serves to emphasise that it was not ‘reasonably 
possible’ for him to be able to undertake his work from home, it was not necessary in order 
for him to leave his home in the course of his work. 
 

26.  Our client would have been entitled to leave where he was living in order to undertake his 
work duties even if he was not a key worker. Guidance issued by the Crown Prosecution 
Service and adopted by the College of Policing in relation to Regulation 6(2)(f) (as in force 
at the relevant time) clarified that there was no requirement for people leaving their homes 
to work to be a ‘key worker’. The regulation included anybody who was unable to perform 
their work from home. Police guidance further advised that no written proof should be 
needed, and that police should not ask for identification or other documents in order to 
verify that the person was leaving home for work.  
 

27. Those circumstances of our client’s actions were within a listed “reasonable excuse”- 
Regulation 6(2)(f); it therefore ought to have been clear to the police that no offence had 
been committed which could give rise to any power to issue an FPN under Regulation 10.  
 

28. The FPN makes reference to our client having attended the scene where there was 
“already an illegal gathering” (presumably a reference to Z having attended a graveside 
with 3 others). This assertion takes matters no further and does not appear to be actually 
founded in any reasoning on 12 April.  
 

29. Our client was not issued a fixed penalty notice in respect of alleged participation in a 
gathering under Regulation 7. The FPN relates to his reasons for leaving home. The 
suggestion that others were (or may have been) acting unlawfully does not render our 
client’s actions in leaving home unlawful. We also note that officers do not appear to have 
taken any steps to enforce the Regulations in relation to the alleged illegal gathering. Z was 
not arrested in respect of any breach of the Regulations and no action was taken in respect 
of the other boys present. 
 

30. The reasons our client gave to officers for leaving his home (as recorded in the FPN) fall 
squarely within a listed ‘reasonable excuse’ under Regulation 6(2)(f). Our client did not 
commit an offence pursuant to the Regulations and there could be no reasonable belief that 
an offence had been committed so as to empower the issuing of an FPN. The decision to 
issue the FPN had no legal basis and therefore was unlawful. 

 
Law not guidance  
 

31. Video footage of the incident shows that throughout their exchange with our client, the 
police referred repeatedly to the “four essential reasons” for leaving home, and that in their 
view, our client did not come within these “four essential reasons”.  
 

32. There were no “four essential reasons” in law to be considered by police or required to be 
demonstrated by a member of the public. It appears that the police were referring to 
Government guidance. Government guidance is not law. This should have been obvious to 
police – or at least to one of the police officers who took part in the arrest and detention of 
our client. 
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33. The law is (and was) contained in the Regulations which, at the relevant time, provided a 

broader scope of examples for what could properly and legally constitute a ‘reasonable 
excuse’ for leaving home under Regulation 6, than the four reasons outlined in Government 
guidance. And even the list in the Regulations is not finite. This is demonstrated by the 
word “includes” (as set out in §17 above). 
 

34. That the decision purported to enforce unenforceable government guidance also rendered 
the decision irrational.  
 
Enforcement 
 

35. In any event, it does not appear that our client’s actions even amounted to a breach of 
Government guidance. However, even if it had, the police had no powers to issue an FPN 
by reference to Government guidance.  
 

36. Police enforcement powers are provided by the Regulations (Regulations 9 and 10). They 
are empowered by law – not by government speeches, messages or guidance. The police 
do not act to enforce directions from government and particularly have no power to enforce 
government guidance which is outside the law.  

 
37. Police officers at the scene appeared to suggest that the fact Z turned 18 on the day in 

question deprived our client of an otherwise potentially legitimate reason for being out 
(perhaps because Z was no longer entitled as a matter of law to have an appropriate adult 
by virtue of his new status as an ‘adult’). This is misconceived, and takes matters no further 
in relation to the lawfulness of  our client’s conduct: 

 
(a) The reasonableness of our client’s reason for leaving home under the Regulations 

falls to be judged by reference to the circumstances as he believed them to be at 
the relevant time (i.e. when he left home). It appeared to be accepted by officers 
that our client had forgotten it was Z’s birthday and genuinely believed he was still a 
17-year-old child and would require an appropriate adult, as a matter of law, having 
been arrested. He only learned that Z was turning 18 that day when informed by 
officers after his arrival;  
 

(b) Whether or not Z was 17 or 18, our client was acting in the course of his work, 
which could not be performed from home. Whether or not the police consider that 
work to be ‘essential’, necessary or valuable is of no legal relevance. However, from 
a “policing by consent” perspective, it is of concern that officers did not understand 
the importance of our client’s work in seeking to support and safeguard the rights of 
young people such as Z; 

 
(c) Case-law makes clear that there is no “bright line” on a child’s 18th birthday at 

which point all duties of care cease, and no “cliff edge” over which a child should be 
permitted to fall when they awake on their 18th birthday (see for example KA 
(Afghanistan) & Ors v Secretary of State for the Home Department [2012] EWCA 
Civ 1014). 

 
Inconsistency and failure to follow guidance  

 
38. It is further submitted that the decision is also irrational in light of the inconsistency in 

approach towards our client and that in other cases.  
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39. Police guidance has consistently emphasised that FPN’s should not be issued as a matter 
of course, but that officers should seek to “explain and encourage” before moving to 
enforcement. This guidance was designed in order to facilitate policing by consent in 
respect of draconian emergency powers. This guidance was not followed in dealing with 
our client, who was at no stage asked to return home or given the opportunity to avoid an 
FPN by doing so.  

 
40. This treatment also stands in stark contrast to the approach taken by Durham Police in 

respect of the Prime Minister’s Chief advisor, Mr Dominic Cummings, who on the same day 
drove to Barnard Castle with his family. Durham police indicated that even if they had 
stopped Mr Cummings, they would not have chosen to issue Mr Cummings with an FPN 
but would have exercised their powers -exercisable where there is a reasonable belief that 
there is a breach of the Regulations – by asking him to return home. The failure to deal with 
citizens consistently and on an equal basis further undermines the rationality of the decision 
to issue an FPN in this case.  

 
Ultra Vires 

 
41. The actions of the police placed our client into close contact with themselves and placed 

him in an insanitary environment in an enclosed police van. These actions may have led to 
a heightened risk of the spread of coronavirus. This is not the purpose of the primary 
legislation which empowers the Regulations. 

 
(iii) The Decision is a breach of Articles 8 and 11, and Article 2 Protocol 4 of the ECHR 

 
42. The decision to issue an FPN, without lawful basis for doing so also amounts to a breach of 

the Claimant’s rights under Article 8, Article 11 and Article 2 of Protocol 4 of the ECHR, all 
of which are engaged by the purported limitation on his movements, association and ability 
to conduct his work (which included providing support for vulnerable young people). Any 
interference with these rights under the ECHR must be ‘in accordance with the law’ and/or 
‘as prescribed by law’. The issuing of a fine without lawful basis fails to meet these 
requirements and is therefore a breach of both Articles, and unlawful under Section 6 of the 
Human Rights Act 1998. It is also submitted that such interference is necessarily 
disproportionate.  
 

 
F. The details of the action that the defendant is expected to take 

 
43. The Chief Commissioner is respectfully invited to take the following action: 

 
(i) immediate withdrawal of the FPN; and  
(ii) a written apology to our client.  

 
 

G. ADR proposals 
 

44.  Our client wishes to resolve this challenge to the issuing of the FPN without recourse to 
court proceedings. For the reasons set out above the police decision to issue an FPN is 
unlawful on a number of levels. It cannot be desirable or appropriate for the police to 
defend such a decision. It conflicts with the police values of justice and respect for human 
rights, integrity and potentially undermines public confidence in the organisation. 
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45.  It is also contrary to police guidance designed to encourage ‘policing by consent’ in respect 
of draconian emergency powers. The incident has caused our client and the 4Front Project 
considerable anxiety and it would be completely unjustifiable that he should have to 
undertake a Judicial Review to right the errors of the police decision. 
 

46.  There can be no argument in relation to resources required to withdraw the FPN as any 
resources would be considerably less than those required to defend judicial review 
proceedings. Further, should our client be successful following litigation, the police would 
be required to pay his costs in addition. 
 

47. In the event that you intend to oppose this claim, we request confirmation that you will 
agree that the clock should be frozen in respect of any deadline for time to pay the FPN.  

 
H. The details of any information sought 

 
48. In the event the Commissioner is unwilling to concede illegality, please provide copies of all 

relevant documents. In particular, our client seeks: 
 

a. Notes by officers who carried out the arrest/observed the arrest; 
b. Custody record/records relating to our client’s arrest and detention; 
c. Any body-worn footage recorded in connection with this incident.  

 
I. Address for reply  

 
49. Correspondence should be conducted through these offices at the address on this letter. 

The solicitor dealing with this matter is Sarah Flanagan of this firm, for whose attention all 
correspondence should be directed.   

 
J. Proposed Deadline for Response  

 
50. We request a response within 14 days, i.e. by 4.30pm on 29 June 2020, failing which we 

reserve the right to commence Judicial Review Proceedings without further recourse to 
you. 

 
 
Yours faithfully 

 
Hodge Jones & Allen Solicitors 


